
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Car I  H .  Hennr ich ,  Inc .
ATTN: Carl  P. Hennrich

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
the  Year  Ended 12131/73 .

AI'tr'IDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 4th
day  o f  Novembern  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Carl  H. Hennrich, Inc.,  ATTN: Carl  P. Hennrich the pet i t ioner in the
wi th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

Car l  H .  Hennr ich ,  Inc .
ATTN: Carl P. Hennrich
c /o  Frank  B.  Ha l l  &  Co.  o f  Hawai i
Kam Highways
Hauula, HI 96717

Inc

fhat the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4th day of November, 1983.-h^*l^ 
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STATE OF NEW YORK

STATE TN( COU}.IISSION

In the Matt.er of the Petit ion
o f

Car l  H.  Hennr ich,  Inc.
ATTN: Carl P. Hennrich

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Art. icle 9A of the Tax law for
the Year Ended 12/31,/73.

AT'FIDAVIT OF MAITING

St.aLe of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that. on the 4th
day of November, 1983, she served the within notice of Decision by cert i f ied
mail upon Howard H. Weston the representative of the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Howard H. I{eston
Peat, Marwick, i l i tchell  & Co.
One Marine Midland PLaza,
Rochester, NY 14604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
4th day of November, 1983.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 4, 1983

CarI  H.  Hennr ich,  Inc.
ATTN: Carl P. Hennrich
c/o Frank B.  Hal l  & Co.  of  Hawai i ,  fnc.
Kam Highways
Hauu1a, HI 96117

Dear Mr. Hennrich:

Please take not ice of the Decision of the SLate Tax Commission enclosed
herewi th .

You have now exhausted your right of review at
Pursuant to section(s) 1090 of the Tax Law, any
an adverse decision by the State Tax Comnissj.on
Article 78 of the Civi l  Practice Law and Rules,
Supreme Court of t .he State of New York, Albany
dat .e of  th is  not ice.

Inquiries concerning the computation of tax due
wi th  th is  dec is ion  mav be  addressed to :

the administrat ive level.
proceediug in court  to review
can only be inst i tuted under
and must be commenced in the

County, within 4 months from the

or refund al lowed in accordance

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
I{oward H. Weston
Peat ,  Marwick ,  Mi tche l l  &  Co.
One Marine Midland PLaza,
Rochester,  NY 14604
Taxing Bureaut s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

cARt H. I{ENNRICH, INC.

fo r  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Corporat ion Franchise Tax under
Art ic le 9-A of the Tax Law for Ehe Year Ending
D e c e m b e r  3 1 .  7 9 7 3 .

DECISION

Pet . i t ioner ,  Car l  H .  Hennr ich ,  Inc . ,  c /o  l7 r .  Car l  P .  Hennr ich ,  53-737 Kam

Highways,  Hauu la ,  Hawai i  96777,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency  or  fo r  re fund o f  corpora t ion  f ranch ise  tax  under  Ar t i c le  9 -A o f  the

Tax Law fo r  the  year  end ing  December  31r  7973 (F i le  No.  21783) .

A  fo rmal  hear ing  was he ld  be fore  Ju l ius  E .  Braun,  Hear ing  Of f i cer ,  a t  the

of f i ces  o f  the  StaLe Tax  Commiss ion ,  One Mar ine  Mid land PLaza,  Rochester ,  New

Y o r k ,  o n  J u l y  2 3 ,  1 9 8 1  a t  2 : 4 5  P . M .  P e t i t i o n e r  a p p e a r e d  b y  P e a t ,  M a r w i c k ,

Mi tche l l  &  Co.  (Howard  A.  Weston ,  Esq. ) .  The Aud i t  D iv is ion  appeared by

R a l p h  J .  V e c c h i o ,  E s q .  ( T h o m a s  S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Idhether pet i t ioner is ent i t led to a refund of State franchise tax

based on  the  decrease in  taxab le  income fo r  the  year  end ing  December  31r  1973.

I I .  Whether  cer ta in  i -ncome shou ld  have been taxed a t  cap i ta l  ga in  ra tes .

FINDINGS OF FACT

1.  Pet i t ioner  en tered  in to  a  b rokerage agreement  on  December  5 ,  1972

whereby pet i t ioner agreed to sel l  " insurance expirat ionr '  ( the r ight to brokerage

of  insurance po l i c ies )  to  L .  G.  Loomis ,  Inc .  fo r  two- f i f ths  o f  the  annua l

commiss ion  earned by  Loomis  on  sa id  po l i c ies  over  a  per iod  o f  f i ve  years

commenc ing  January  1 ,  7973-  Pet i t ioner  repor ted  the  sa le  in  1973 as  a  cap i ta l



- 2 -

ga in  us ing  an  es t imated  present  va lue  (1973)  o f  fu tu re  commiss ions  earned.

Car l  P .  Hennr ich  and h is  w i fe  pa id  S ta te  income tax  o f  $13,400.57 ,  on  a  to ta l

amount  o f  $93,900.00  rece ived f rom the  sa le  over  a  four -year  per iod .  They  are

the  so le  d is t r ibu tees  o f  pe t i t ioner .

2. Upon an audit  by the Internal Revenue Service i t  was determined and

agreed that al l  payments made to pet i t ioner,  under the agreement,  should be

included in gross income of pet i t ioner when such paymenLs were received and

that no port ion of the payments represented capital  gain.

3 .  0n  November  6 ,  1976 pe t iL ioner  f i led  a  Repor t  o f  Change in  Taxab le

Income by  U.S.  Treasury  Depar tment  fo r  per iod  end ing  December  31 ,  7973.  As  the

r e s u l t  o f  a  d e c r e a s e  o f  $ 7 0 1 2 5 2 . 6 7  i n  t a x a b l e  i n c o m e ,  a  r e f u n d  o f  $ 6  1 3 2 2 . 7 4

p l u s  i n t e r e s t  w a s  s o u g h t ,  f o r  a  t o t a l  o f  $ 6 , 7 9 6 . 9 5 .

4 .  0n  May 17 ,  1977,  the  Aud i t  D iv is ion  den ied  the  re fund on  the  ground

t h a t r r [ s ] i n c e  t h e  c o r p o r a l i o n  ( p e t i t i o n e r )  w a s  d i s s o l v e d  o n  J u l y  1 7 ,  7 9 7 4 ,  i t

must report .  al l  unearned income at the t ime of the dissolut ion of this corpora-

t ion. Accordingly,  the commission income is taxable to this corporat ion and

your  c la im fo r  re fund is  no t  a l lowab le .  "

CONCLUSIONS OF LAW

A.  That  sec t ion  208.9(d)  o f  the  Tax  Law prov ides  as  fo l lows:

t tThe tax commission may, whenever necessary in order
properly to ref lect the ent ire net income of any taxpayer,
determine the year or per iod in which any i tem of income or
deduct ion shal l  be included, without regard to the method
of account ing employed by the taxpayer."

S ince  the  corpora t ion  was d isso lved on  Ju ly  17  ,  1974,  a l l  unearned income was

proper ly  requ i red  to  be  repor ted  a t  the  t ime o f  d isso lu t ion .

B. ThaL sect ion 122I of Lhe Internal Revenue Code def ines capital  asset

as property held by the taxpayer but does not include accounts receivable
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acquired in the ordinary course of business for

pet i t ioner may not claim LhaL unearned income of

taxed a t .  cap i ta l  ga in  raLes .

C. That the pet i t ion for a refund by Carl

den ied .

DATED:

H .  H e n n r i c h ,  I n c .  i s ereby

STATE TAX COMMISSION

PRNSIDENT

G.
IONER, -

"  l r . .
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serv ices  rendered.

t t insurance exp i ra t i
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b e
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Albany, New York

0v 0 4 1983

COMMISS


